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defendants  the  right  to  confront  and  cross-examine 
witnesses. (For an overview of the historical develop-
ments of the Sixth Amendment right to confront and 












background: tHe sIxtH amendment 














appear  reliable.2  The  need  to  balance  the  rights  of 
defendants  against  the  broader  community  interest 
of  ensuring  that  juries  are  able  to  hear  all  reliable 
evidence  in  a  case  should  be  familiar  to  individuals 
interested in public health policy, given the constant 
balancing of individual rights against the community 
interest  that  is  the  hallmark  of  public  health  policy 
making.  But  balancing  efforts  can  be  imperfect.  In 





tion  is  a  complex  issue.  The  problem  is  particularly 
complicated in a domestic violence context because of 
the unique nature of the crime in relation to in-court 
testimony:  victims  of  domestic  violence  often  fail  to 










an  out-of-court  statement  from  Sylvia  that  had  been 
obtained by police investigators shortly after the attack. 







precedent, especially its 1980 decision in Ohio v. Roberts,4 
the Washington State Supreme Court upheld the use 





Supreme  Court,  which  departed  from  the  Roberts 
precedent and reversed  the conviction, holding  that 
admission  of  Sylvia’s  out-of-court  statement  violated 
Crawford’s Sixth Amendment right.5 In so ruling, the 
Court held  that  the Confrontation Clause applies  to 
out-of-court statements that are testimonial in nature, 
that  is,  statements  that are  the  type of evidence  that 
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and (2) the defendant has had a prior opportunity to 
cross-examine the declarant. 
Although  the  Court  left  the  full  meaning  of  “tes-
timonial  statements”  ambiguous,  it  also  made  clear 
that  statements obtained by  the government with an 
eye  toward  prosecution  were  testimonial,  and  thus 
inadmissible. The Court noted four exceptions where 
testimonial statements might be admissible: (1) where 
the  declarant  appears  at  trial  and  is  available  for 
cross-examination about prior statements, (2) where 
there was a prior opportunity  for  cross-examination, 
(3)  where  a  defendant  forfeits  confrontation  rights 
(e.g.,  killing  or  otherwise  absenting  a  witness),  and 
(4)  where  statements  are  used  for  a  purpose  other 
than the truth of the matter asserted. The Court also 
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million  injuries  and  1,300  deaths  nationwide  every 
year.6 Women suffer physical, psychological, social, and 






ber  of  obstacles  to  prosecution,  however,  including 
victims’  fear of providing  testimony. For  this  reason, 
over  the past  twenty-five years advocates  for battered 
women have sought to develop innovative prosecutorial 





criminal  justice  system’s historic  failure  to prosecute 
batterers for violence against women. In order to avoid 
















or excitement caused by the event.8 (See Federal Rules of 
Evidence 803(2) Defining Excited Utterance. The rationale 
behind  the  exception  is  that  a  statement  made  as  a 
result of the excitement caused by an external startling 
event  will  be  spontaneous  and  trustworthy  because 
the declarant  lacks  the time or capacity required for 
fabrication.) In a survey of more than 60 prosecutors’ 
offices  in  three  states,  63% of  respondents observed 
that Crawford had created significant obstacles to the 




Indeed,  Crawford has  been  used  to  overturn  convic-
tions  in  several  gruesome  domestic  violence  crimes, 
thereby  heightening  concerns  that  prosecutors  will 
abandon evidence-based prosecutions or even initiate 






May Be Blind, It Is Not Stupid.  38-DEC  Prosecutor  14 
November/December, 2004.) Some judges report little 
difficulty characterizing statements as non-testimonial 




other  types of out-of-court  statements  regularly used 
in  domestic  violence  prosecutions  as  falling  outside 
of  Crawford’s  scope.  Key  examples  are  reports  made 
to medical providers and certain  statements  that  fall 
within  well-established  hearsay  exception  categories, 
such victims’ declarations regarding their state of mind 
at  the  time  of  an  attack.  Some  commentators  have 









non-testimonial  and  thus  falling  within  the  hearsay 
exception for such statements.10 
cLarIfyIng Crawford: davis v. 
washington and hammon v. indiana
The United States Supreme Court will  return  to  the 
task of defining testimonial statements in two domestic 
violence cases that involve confrontation clause issues. 
Davis v. Washington  was  argued  on  March  20,  2006, 
and  is expected  to be decided sometime  in  June.  In 
this case, the Court will consider whether statements 
made by  a  victim of domestic  violence during a 911 
call  are  admissible  as  non-testimonial  excited  utter-
ances  or  whether  they  are  precluded  as  testimonial 
statements that are inadmissible unless the defendant 









Crawford, davis, and hammon: 













Reducing the victim impact of  


















frequently reluctant  to  turn to prosecutors  for  safety 
concerns.  Undocumented  battered  immigrants  are 
similarly disinclined to cooperate with prosecution at 
the  risk of exposing  their  immigration  status  to gov-
ernment officials. 
Fear  of  entering  the  system  may  be  further  rein-
forced  by  evidence  of  adverse  consequences  experi-
enced by women who have pursued criminal remedies, 
such as intervention by state child protective services. 
(See Magen RH. In the Best Interests of Battered Women: 







prosecution  for  contempt and perjury,  an ordeal on 
a par with the abuse itself.14,15 Indeed, in low-income 
and minority communities that have experienced the 
criminal  justice  system’s  adverse  impact  on  families 
and individuals disproportionately, any sort of criminal 




Reconciling domestic violence protection  








fears  over  the  erosion  of  constitutional  protections 
afforded under the Bill of Rights. The right to confront 
an accuser and cross-examine witnesses is not only inte-
gral  to  the  Sixth  Amendment’s  Confrontation  Clause 
and  essential  for  a  fair  trial,  but  it  is  also  a  concept 
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central to our notions of a fair and just society.16,17 The 










ance  by  domestic  violence  offenders  with  domestic 
violence  protection  orders.19–21  In  other  words,  the 
reasons  for  respecting  the  rights  of  the  accused  go 
beyond the critical issue balancing constitutional rights 
against victims’ rights. Finding the right balance may 
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